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Hehll B
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

AT Yo, SIS Yoob Td HaAThR 3dTedTd TATfYAROT Bl TGl —

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

Rt IR 1904 Y GIRT 86 @ AT T B FAE B UM B W W I—
Under Section 86 of the Finance Act 1994 an appeal lies to :- :

e e fio EH1 Yok, S Yob Ud WaTH] Idiella =rmEeRyr &l 20, Y A<
BIRTCH HHITSUS, ATVl 7R, 3(8HGIEIG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar, Ahmedabad — 380 016.

(i) o =mnfexw @ fcha ififam, 1904 @1 GRT 86 (1) & i rdiet WardR
fromrae, 1994 & fgw 9 (1) & st FuiRd oM wad— 5 4 aIR gfaai § @ o
ga M vd SEe wH g aRy 3 e ofid @1 ¥ B Swel  uiidl '
Iof oY TR (I W e yEi gy @) ok | A R e # rnfadRer o =rdis Rerd
¥ e Aarey @) WA, TS @ AN AR Gl AT AT BIC 5 ARG AT I B 8§ I8 HIY
1000 /— B Ao BN | TEf Qarby B A, I B AR AR SR TAT JHAT WU 5 ARG AT
50 @G dP & dl TUY 5000,/— B Nor &N | WTEf AR B A, IS B AT SN S T
AT HUY 50 G AT TN SART & qEl HUY 10000/~ BN A BT

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of thg -
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order a’éﬁe‘“aié,d,@j’%‘p_\
against (one of which shall be certified copy) and should be accompanied by a fefs of Rs., &%
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. % takhs ‘or ‘)]j :
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied ig i, /"f
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amob t7oF




service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) focirg arfdifm,1004 @ ORT 86 B TU-gRREA T (27) & T dre HarR frAETEE, 1994 & fEE 9 (2v)
& simfa FefRa i tadl-7 # @ o1 a0 @ 9o 9 e, T Sae god @rdie) @ amew @ aforf (O1A)(
S W g fa &R ofk e

aﬂw.ﬂm/wmmmﬁvww,mmﬁmﬂaﬁmmﬁ$%éﬁ§q
amewr (OlO) & ufey o 8rfh |

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.

Z; JATHENEG AT Yo A=A, 1975 P [T W ITHA—1 D v FEiRa Py o R o ety va e
e & ome @ ufd W % 6.50 /— U @1 WG Yo e o B ARy |

2. One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act,1975, as amended.

3. T Yotb, TG Yo U4 Wy ety yraiferevor (rifaf) fFrammaeh, 1082 # =fla va om0 waftm #mat o1
wfeAfera e arer At 9t ekt e nefia fsar S 2

3y Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. AT Yo, FAT I¢UG Yoh T Jarent rdelr wiiteRor (i) & i srdftat & st J
FANT FcE Yoh ATATATH, 1yy T URT 39% & Jietar R (@ET-2) JfAfTs 2009008 Ft wEa
Y) feAT: of.0¢.30ty ST FT Rl rfafara, e2ey #Y URT ¢3 & Iadia AarH H off aEy i 7§ 8,
ZaRT fAfREe Y 71§ TR AT e A }, Feret B 5 R & ST S Ay S areh iR &
TR gEFT e FRAF T

FAT 3c91E Yo T FaATHT & et « Aler fme 1w oo » o fovoy anfirer 3 -
(i) ¢RT 11 &Y & 3iadia uia A
(i)  VAde FTAT FHr o 7F TOT AR
(i) Verde AT PATAG F 9T 6 F AT T WA
< M a2 I8 & 59 URT F yrauTe faecd (. 2) e, 2014 & 3REH @ g fnet
el iR & weret faameisr wuere arsff va 3rdter &Y arey w7gt g1

4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014.
4(1) 0 He¥ A, W HRY F wiA rdrer WAHIOT & FHAT STET Yo YT Yob AT GUS
franfaa gt &t Afer R 71T 96w F 10% $FTaTeT TR AR 16T e gvs fFamfed gy aa qvs & 10%
STITTeT X Y 1T Hhell Bl ‘
4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and/pEnanV‘are in dispute, or
penalty, where penalty alone is in dispute. ot 8N
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ORDER-IN-APPEAL

The Assistant Commissioner, CGST & C. Excise, Division-VI,
Ahmeda]bad—North (hereinafter referred to as 'the appellant’) has filed two
appeals against the below mentioned Orders-in-Original (hereinafter referred
to as 'the impugned orders’) passed by the Assistant Commissioner, CGST,
Division-VI, Ahmedabad-North (hereinafter referred to as ‘the adjudicating
authority’) pertaining to M/s. Rajpath Club Ltd., S. G. Highway, Ahmedabad

(hereinafter referred to as ‘respondents’);

Sr | OIO No. 0OIO0 date Amount of | Rev. Order No. &
No 7 refund date
claimed (?)

1 | GST-06/Ref/20/AC/KMM/Rajpath/17-18 | 28.11.17 | 9,16,60,128 | 20/2017-18

Dated: 22.02.2018

2 GST-06/Ref/21/AC/KMM/Rajpath/17-18 | 28.11.17 2,07,32,505 | 21/2017-18
Dated: 22.02.2018

2: The facts of the case, in brief, are that the respondents had filed the
above mentioned refund claim for the periods October 2016 to March 2017 and
April 2017 to June 2017 respectively. They were holding Service Tax
registration number AAACR7379AST001 under the éategory of Membership
Club or Association Service. The adjudicating authority, vide the impugned
orders, sanctioned the entire amounts of <9,16,60,128/- and <2,07,32,505/-

respectively.

3. The impugned orders were reviewed by the Commissioner of CGST and
C.Ex., Ahmedabad-North and issued the above mentioned Review Orders for
filing appeals under section 84 of the Finance Act, 1994. The appellant alleged
that the impugned order passed by the adjudicating authority is not legal and
proper. The appellant claimed that when the levy of Service Tax had become
\ultra vires’ then why did the respondents make payment of duty as they were
of the view that Service Tax was not at all leviable on them. Thus, the Service
Tax collected, if refunded to the respondents, would become sheer profit to the
club in the form of unjust enrichment. Further, the appellant stated that
Section 73A(2) of the Finance Act, 1994 clearly states that if an amount has
been collected as Service Tax which was not required to be collected, same is
required to be credited to the exchequer of Central Government. Also, with
effect from 01.07.2012, the new system of taxation of services has been
introduced. Beside other changes, the word ‘services’ has also been defined
under Section 65B(44) of the Finance Act, 1994. The appellant stated that the

two separate persons. g
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4. Personal hearing in the matter was held on 13.06.2018 wherein Shri
Bishan Shah, Chartered Accountant, on behalf of the said respondents,
appeared before me and tabled before me their submission. He stated that
since it is an ‘incorporated’ body, the issue does not apply to them. He
explained various case laws. He also quoted CESTAT's order number
A/10785/2018 ‘dated 26.04.2018 pertaining to the same issue of .the

respondents.

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum submitted by the appellant and oral and
written submissions made by the respondents at the time of personal hearing.
Now, let me examine the reasons of objections raised by the appellant and the

defence reply given by the respondents. -

6. To start with, I find that the appellant, in the grounds of appeal, has
claimed that as Hon'ble High Court of Gujarat vide its judgment dated
25.03.2013 allowed the petition declaring Section 65(25A), Section
65(105)(zzze) and Section 66 of the Finance Act, 1994 as amended by the
Finance Act, 2005 to the extent providing levy of Service Tax in respect of the
services provided by the club to its members as ultra virus, i.e. beyond' the
powers and therefore, not legal, then why the respondents have collected and
paid Service Tax to the government exchequer. The appellant further argued
that the Service Tax collected, if refunded back to the respondents, will be
nothing but profit to the club in the form of unjust enrichment as the said
amount would never be returned to the persons utilizing the club services.
Now, this is quite a strange argument on the part of the appellant as how the
appellant can confirm the fact that the refund amount would not be returned to
the individual members. An entity can pay Service Tax even if that is not
leviable. Section 73A(2) of the Finance Act, 1994 very well clarifies that. If the
entity had collected an amount in the form of Service Tax (even if it is not
leviable), same has to be definitely deposited in the government exchequer.
So, I find that when any amount is not legally payable to Government, it
becomes ‘deposit’ and thus there need not be any elaborate procedure for

claiming refund.

7. Further, the appellant has argued that if the amount is refunded back to
the respondents, it would become sheer profit to the club in the form of unjust
enrichment. In view of this, I find that the respondents had filed the claims in
view of the decision of Hon’ble High Court of Gujarat in the case of Sports Club
of Gujarat vs Union of India. The judgment of the Hon’ble High Court of
Gujarat is based on the ‘Principles of Mutuality’. I also h& tﬁesa e view that

any transaction by the club with its member is not a/ti“a' sactl%\

i
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parties. The question of unjust enrichment will arise only when there ‘is the
existence of two or more distinctly separate parties. But when the respondents
are dealing with their members, we find that they are not separate entities.
The Hon'ble High Court proclaimed that;

“The petitioner is giving service to its members but the club is

formed on the principle of mutuality and, therefore, any

transaction by the club with its member is not a transaction

between two parties. However, being a company, it may enter

into a transaction with anybody, a 3rd person, not a member,

then in that situation, this club becomes a legal entity and can

certainly enter into any transaction and such transaction are not

on the principle of mutuality and, therefore, may be liable to any

tax as a transaction between two parties. However, when the

club is dealing with its members, it is not a separate and distinct

individual. It is submitted that in identical facts and

circumstances, however, in the matter of imposition of sales tax,

when the club was expressly included in the statutory definition

of 'dealer' under Madras General Sales Tax Act, 1959, so as to

bring the club within the purview of taxing statute of the Madras

Sales Tax, the Hon'ble Supreme Court, in the case of the Joint

Commercial Tax Officer Vs. The Young Mens' Indian Association,

cansidered the definition of the 'dealer’ by which the club was

declared dealer and after considering the definition of sale as

given in the Act of 1959 and explanation-I appended to Section

2(n), specifically declaring the sale or supply or distribution of

goods by a club to its members whether or not in the course of

business was declared deemed to be a sale for the purpose of the

said Act. In that situation, Hon'ble Supreme Court considered the

issue that the club is rendering sefvice or selling any commodity

to its members for a consideration then whether that amounts to
sale or not. Hon'ble Supreme Court held that it is a
mutuality which constitutes the club and, therefore, sale

by a club to its member and its services rendered to _the
members, is not a sale by club to the members”.

In the case of Commissioner of Income Tax Vs. Ranchi Club Limited, the
Hon’ble Patna High Court affirmed that no one can earn profit out of

himself on the basis of principle of mutuality and held that income tax

cannot be imposed on the transaction of the club with its members. Thus, the

first argument of the appellant regarding unjust enrichment does

ground at all. . < % /
23
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8. Now com'es the second argument of the appellant that with effect from
01.07.2012, the new system of taxation of services has been introduced and
beside other changes, the word ‘services’ has also been defined under Section
65B(44) of the Finance Act, 1994. The appellant stated that the doctrine of
mutuality bears no significance in the context of taxable service provided by
clubs and association as club and its members are now treated as two separate
persons. I agree with the view of the appellant that the case dealt by the
Hon’ble High Court of Gujarat was for the period prior to .01.07.2012. I find
that the Hon'ble High Court of Gujarat, in its judgment dated 25.03.2013, has
not taken into consideration the amendments made in the Act (w.e.f.
01.07.2012). In the new system, the word ‘service’ has been defined under
Section 65B(44) of the Finance Act, 1994 which is printed as below;

“(44) ‘'service’ means any activity carried out by a person for

another for consideration, and includes a declared service, but shall :

not include;

(a) an activity which constitutes merely:-

(i) a transfer of title in goods or immovable property, by way of

sale, gift or in any other manner; or

(ia) such transfer, delivery or supply of any goods which is deemed

to be a sale within the meaning of clause (29A) of article 366 of the

Constitution; or

(ii) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the

course of or in relation to his employment;

© fees taken in any court or tribunal established under any law for

the time being in force.

Explanation 1 for removal of doubts, it is hereby declared that

nothing contained in this clause shall apply to;

A. The functions performed by the Members of Parliament,
Members of State Legislative, Members of Panchayats, Members
of Municipalities and Members of other local authorities who
receive any consideration in performing the functions of that

office as such member; or

B. the duties performed by any person who holds any post in
pursuance of the provisions of the Constitution in that capacity;

or

C. the duties performed by any person as a Chairperson or a
Member or a Director in a body established by the Central
Government or State Governments or /OCa{:E!th rity and who is
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not deemed as an employee before the commencement of this
section.

Explanation 2— this clause, the expression "transaction in money
or actionable claim" shall not include—

i Any activity relating to use” of money or its conversion by
cash or by any other mode, from one form, currency or
denomination, to another form, currency or denomination for
which a separate consideration is charged;

iL. Any activity carried out, for consideration, about, or for
facilitation of, a transaction in money or actionable claim,

including the activity carried out—

¢« By a lottery distributor or selling agent on behalf of the State
Government, about promotion, marketing, organising, selling
of lottery or facilitating in the organising lottery of any kind, in
any other manner, by the provisions of the Lotteries
(Regulation) Act, 1998 (17 of 1998);

« by a foreman of chit fund for conducting or organising a chit in

any manner.
Explanation 3. — For the purpose of this chapter, -

a. An unincorporated association or a body of persons, as the

case _may be, and a member thereof shall be treated as distinct
persons;

b.  An establishment of a person in the taxable territory and any
of his other establishment in a non-taxable territory shall be

treated as establishments of distinct persons”.

In view of the above, it is quite clear that unincorporated association or a body
of persons and a member are to be treated as distinct entity. In the instant
case, in their grounds of appeal, the appellants have claimed that they are
incorporated as company and not an unincorporated association. In support of
their claim, the appellants have submitted before me a copy of the
‘Memorandum of Association and Articles of Association. I found that the said
appellants are incorporated under the Companies Act, 1956 (No. 1 of 1956)
and their Certification of Incorporation number is 2446/1973-74. Tbﬂ@n‘

T
! ,C\CHP“

of the above, it is quite clear that the appellants are incorpora ed eﬁﬁF\an@:

the principles of mutuality are very much applicable to them.

B
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8.1. Further, in the case of Sports Club of Gujarat, the Hon’ble Gujarat High
Court held the taxability of services by club to its members is ultra vires. It
relied on the decision of the Calcutta High Court in the case of Saturday Club
Ltd., wherein it was held that in a members’ club, any transaction between the
club and its members cannot be regarded as service. However, under the
Finance Act, the explanation to Section 65B (44) provides a deeming fiction
that an unincorporated association or a body of persons ("BOP"), as the case
may be, and a member thereof shall be treated a; distinct persons and since
the concept of mutuality has been done away with the deeming fiction,
collections from members become liable for Service Tax if they are in the
nature of any activity carried out by society for its members. But, the point to
be noticed here is that the explanation inserted uses the words un-
incorporated enterprise only. Thus, as per the discussion held above, I am of
the view that in the cases where the claimants are an incorporated body, they
are eligible for the refund as they are not liable for Service Tax.

9. In view of the above, I hold that as the respondents have wrongly paid
the Service Tax against ‘Club or Associated Services’ during the periods from
October 2016 to March 2017 and April 2017 to June 2017 respectively (leviable
after the introduction of the Negative List w.e.f. 01.07.2012) and the
adjudicating authority has correctly sanctioned the refunds to the respondents.

10. Accordingly, as per the above discussion, I do not find any reason to
interfere in the impugned order and reject the appeals filed by the

Department.

11, .yﬁﬂaﬁﬁaﬁnraﬁéﬁwéanﬁ#rmTﬁhmnT3qﬁmazﬁﬁﬁz#ﬁkaraﬁn%1

11. The appeals filed by the appellant stand dispesed off in above terms.

amAv
(3AT 9i)

AT (3rdew)

CENTRAL TAX,

Attested

en® :
: A)!6
Superintendent (Appeals)
Central Tax, Ahmedabad
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BY R.P.A.D.

To,

M/s. Rajpath Club Ltd.,
S. G. Road,
Ahmedabad- 380 059,

Copy To:-

1

The Chief Commissioner, Central Téx, Ahmedabad zone, Ahmedabad.

2. The Commissioner, Central Tax, Ahmedabad (North).

4.

5

6.

The Deputy/Assistant Commissioner, Central Tax, Division-VI, S. G.

Highway, Ahmedabad (North).

The Assistant Commissioner, System, Central Tax, Ahmedabad (North).
ard File. '

P.A. File.
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